STATE OP CALI FORNI A
_ DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A SCHOOL EMPLOYEES
ASSCCI ATI ON, CHAPTER 45 AND
JI MM E THOMPSON,

/

Charging Party, Case No. LA-CE-1865

Request for Reconsideration
PERB Deci sion No. 720

V.

COVPTON COVMUNI TY COLLEGE
Dl STRI CT, PERB Deci si on No. 720a

Respondent . June 19, 1989

L P I A e o S NP MR NP S

Appearances; Lawence Rosenzweig, Attorney, for California
- School Enpl oyees Associ ation, Chapter 45 and Jimm e Thonpson;
Jones & Matson by Wrea C. Jones, Jr., Attorney, for Conpton
Community College District.
Bef ore Hesse, Chairperson; Porter and Crai b, Menbers.
DECI SI ON

CRAI B, Menber: The Conpton Community College District
(District) requests reconsideration of PERB Decision No. 720,
i ssued by the Public Enploynent Rel ations Board (PERB or Board)
on March 1, 1989. Spec'ifically, the District requests that the
Board nodify the date used to conpute the District's liability.
The District urges that its liability should cease on July 1,
1985, the retroactive date of its lawful inplenentation of its
| ast and best offer. However, that date does not reflect when
the parties exhausted inpasse proceedi ngs and when the District
could lawfully inplenent its last and best offer. For the

reasons stated below, we grant the District's request for

reconsideration and cut off the District's liability as of



May 12, 1987, the date on which inpasse procedures were exhausted
by the parties.

In Conpton Conmmunity _College District (1989) PERB Deci sion
No. 720, the Board found that the District made an unl awf ul

uni | ateral change when it reduced its contribution to the benefit
pl an from $2,682 to $2,500 per enployee. The unilateral change
took place in the context of reopener negotiations in 1983,
during the termof the parties' 1982-1985 contract. Although the
record reveal ed that the parties had conpleted factfinding on the
reopener negotiations, there was no indication of whether further
proceedi ngs took place. The Board took notice of the parties'
next contract and ordered that liability would end on its
effective date of July 1, 1988.

The Board's normal practice is to cut off liability if and
when the parties reach a subsequent agreenent or exhaust i npasse
procedures when the subject matter is covered. (See, e.g.,

- San Diego_Comunity_College District (1988) PERB Deci sion

No. 662, p. 19; _Antioch Unified School District (1985) PERB

Deci sion No. 515, pp. 18-20; _Pittsburg Unified School District

(1984) PERB Deci sion No. 318a, pp. 3-5; R 0o Hondo Conmunity

College District (1983) PERB Decision No. 279a, p. 5.) This

policy is based on the theory that once either event takes place,
the bargaining obligation is satisfied and the aggrieved party is
"made whol e" because it in the sane position that it would have

been in had the violation not occurred. (Pittsburg, supra. PERB



Decisidn No. 318a, pp. 4-5; _Rio Hondo Community College District.
supra, PERB Decision No. 279a.)

Since we now know that the parties did exhaust inpasse
procedures in negotiations for a successor agreenent to the
1982- 1985 contract, that there are apparently no other
intervening events that would affect the liability period and
that the inplenented |ast and best offer includes a provision on
the District's benefit contribution, it is appropriate to end the
District's liability on May 12, 1987. W reject the District's
argunent that the retroactive effective date of its inplenented
policy should be used as the cutoff date. The D strict's
bar gai ni ng obligation was not satisfied until My 12, 1987 and,
unli ke the situation of a negotiated contract, there was no
mut ual agreenent on retroactivity. W also reject the argunent
of the California School Enpl oyees' Association (CSEA) that the
i nformati on concerning the exhaustion of inpasse procedures and
uni l ateral inplenentation was not newly discovered evidence t hat
was not previously available, as required by Regul ation
32410(a).! The critical events did not take place until after

this case was already before the Board. The information was not

'PERB Regul ations are codified at California Admnistrative
Code, title 8, section 31001 et seq. Regulation 32410(a)
provides in pertinent part:

The grounds for requesting reconsideration
are limtedtoclains [of] . . . newy

di scovered evidence . . . which was not
previously available and could not have been
di scovered with the exercise of reasonable
di i gence.



di scoverable prior to the closing of the record. Furthernore,
the | awful ness of the post-inpasse inplenentation was at issue

until the issuance of Conpton_Comunity_College District (1988)

PERB Deci si on No. 704, on Novenber 22, 1988.
ORDER

The Order in Conpton Conmmunity_College District (1989) PERB

‘Decision No. 720, is AMENDED to read as foll ows:

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to
sectfon 3541.5(c) of the Educational Enploynent Relations Act, it
is hereby ORDERED that the.Conpton Community College District
(District), its Board of Trustees, Superintendent and its agents
shal | :

A CEASE AND DESI ST FROM

1. Failing to neet and negotiate through statutory
i npasse procedures with the exclusive representative by taking
unilateral action on matters within the scope of representation,
including the unilateral reduction of the benefit plan
contribution in Septenber 1983.

2. Denying to the California School Enpl oyees
Association (CSEA) and its Chapter 45 rights guaranteed by the
Educati onal Enpl oynent Rel ati ons Act, including the right to
repfesent menbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:



1. = Conpensate any affected unit enployee for nonetary
| osses incurred asa result of the reduction of the benefit plan
contributions fromthe date of the change (Septenber 6, 1983)
until the date the District could legally inplenent its |ast and
best offer on the benefit plan (May 12, 1987). All nonetary
losses will include interest at the rate of 10 percent per annum

2. Wthin thirty-five (35) days follow ng the date
this Decision is no longer subject to reconsideration, post at
all work locations where notices to enployees customarily are
pl aced, copies of the Notice attached as an Appendi x heret o,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al .

3. Witten notification of the actions taken to conply
with this Oder shall be nade to the Los.AngeIes Regi onal |
Director of the Public Enploynent Relations Board in accordance
Wi th her instructions.

| T I'S FURTHER ORDERED that that portion of the conplaint
alleging that the Conpton Community College District unilaterally

elimnated classified positions in July and Septenber of - 19883,



w thout first negotiating the effects of this Decision with CSEA
is DI SM SSED.

Chai rperson Hesse joined in this Decision.

Menber Porter's dissent begins on page 7.



Porter, Menber, dissenting: Adhering to nmy position that
the record in this case does not establish an Educati onal
Enpl oynent Rel ations Act violation, | cannot join ny colleagues

i n-inposing any penalty on Conpton Community College District.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OP THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-1865, California
School _Enpl oyees Association, Chapter 45 and Jinm e Thonpson v. Conpton
Community_College District, in which all parties had the right to
participate, it has been found that the D strict violated Governnent
Code section 3543.5, subdivisions (b) and (e) by unilaterally reducing
its benefit plan contributions for classified unit enployees w thout
affording the exclusive representative notice and the opportunity to
negoti at e. '

As a result of this conduct, we have been ordered to post this
notice and we wll:

A.  CEASE AND DESI ST FROM

1. Failing to neet and negotiate through statutory inpasse
procedures with the exclusive representative by taking unilateral
action on matters within the scope of representation, including the
uni |l ateral reduction of the benefit plan contribution in Septenber
1983.

2. Denying to the California School Enployees Association and
its Chapter 45 rights guaranteed by the Educational Enpl oynent
Rel ations Act, including the right to represent nenbers.

B.. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO EFFECTUATE
THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS ACT:

1. Conpensate any affected unit enployee for nonetary | osses
incurred as a result of the reduction of the benefit plan contributions
fromthe date of the change (Septenber 6, 1983) until the date the
District could legally inplenment its last and best offer on the benefit

plan (May 12, 1987). All nonetary losses will include interest at the
rate of 10 percent per annum '
Dat ed: COVPTON COVMUNI TY COLLEGE DI STRI CT

By:

Aut hori zed Representative

TH'S I'S AN OFFI Cl AL NOTI CE. If MUST REMAI N POSTED FOR AT LEAST THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF PCOSTI NG AND MUST NOT BE
REDUCED I N Sl ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL.



